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L. Imiresduction

lslamic Inheritande Law i5 a law tha megulates cvervihing related o the transfer of
rights and / or obligations on one's property afler be dies o his heirs, Three man elements ane
interreluted nEmely heir. inhenionce and heir. Inbentancs is basically an insepamble part of
law, while low is par of the basic gspects of Islamic teachings, Inberitamnee is one of the
shdlies i Iskam that 1% !lil'!.'i.'lﬁi.‘i.ljt]-' studied within the soOpe of inl‘lﬂl f:lqh.

The specinlizmtion of study in Islamic low indirectly shows that the field of inberntance
is o of the important fHields of shely i Islamic sachings, Even in the Quran, the problem
of inheritance is discussed in detail and in detail. This is nothing but o prevent dispotes
between Family members reluted (o the inbertince of family members who have died,
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Inheritance law regulases whmust happen with the property of someong who has
died, in other wonds regulsting the =@ of asseis left by someone who has died and the
cmsequences for the heir. Basically, the rights and obligations in the feld of wealth law can
be inherited. Sometimes the property of o desd man is nol divided as bong i there are
widows ane children who are nad et mature, Usoally the distribution of inheritance is done
later when the chibilren are alulis, and ome by one leaves thear hiames amd build ther own
houschold bonds. But there 5 olso the distnbution of property between the lelrs starting
when the parents {heirs) are stlll alive, usually done when thesr children set up their own
howsehold. so they are giver@uapital for it. the goods given { granted) af this time, will also be
connted ot the time then the distribotion of inhegitance is dome.

The problem of inheritance distribution i the majority of people in Indonesia is
gemerilly cumied oml in o family pinosphere. Bal ofen also, repanding the distribotion of
inheritance is o dispute between Uf) beirs, especially if they cach fecl dissatisfied with their
poation of inheritance. Therefore, if thene s a dspute in the distnbution of inberitance, it is
wsuplly resolved first by deliberaiion and family. However, if this method does not work,
thiere i ofien the problem of inheritance disputes that comtinue in the case of o liwsait filed i
cumirl.

O of the customs in Norh Sumutrm Provinee s the Maondailing custom i Sipirok
Dristrict. South Tapanuli Regency. In the case of inheritance for deaghters who do mot have
siblings an all are deemesd oot (o have inberitance fdghis from the inheritance owned by ther
father, in general, girls who are entitled o inherit and or who are heirs are when together with
sons just boy. But thai does not mean in this case the daughfers do not get anything firom the
parents’ propery. Ceirls are wsually given vaheble property when they get mamied. In this
case, slam namsed the gift with o gift. From several pre-reseasch cases that have been carried
imil, against Mandailing indigenous people n Sipirok district, South Tapemul Begency, thers
are several cases that the doughiers inheritance ks blaming the inheritance object of her
parents’ inbentnce which sfier the death of her biological father, the inheritance shject is
comtrolled and managed by ber lither's siblings with basic becaiese the dasghler does oo
have 4 sibling. On that hasis also his futher's siblings stated that the daughter was nof entitled
i the inherimance obpect inheritesd o her pareats.

11, Review of Lierature

(9]
21 Understanding Inheritonee and Inleritance Law
The wond inheritance comes from Ambic, the word "Al-Mimais™ in Ambic is

owivdar  form of the wond: Wardtse-Yaritsa-frisan-amieetsan.  Understanding  Mirary
geconding 1o language is the transfer of something from one person o another or from ona
poople o snother @ople

Inhentance according o the term s the tmnsfer of ownership nghts of the deccased
persen io the living heirs, hoth those left behingd in the form of asscts, gandens or sharia
rights,®

Amir Svanifuddin soid that the meaning of inheritance in Arabic s the relics left by
someone who died. Inheritonce law is alse called Foraidh which means o certain division

B
! fsh-Shalimi, Miikawse Wrls fidasm, | Sembeva 0 Al dkhlas, 19945, p. 49,
! fhad, p AR
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Foraiely fafadz i the fome Tplaral form) of Foraidh fyfad: which means Mafradhah, which
is the same s Mugadderah which is a clearly defined part,”

The fugaha defises Islamic inberitanee law as o science by which we can know people
who receive heirdooms, peophe who do nd recelve heiddooms, as well as the levels recerved
by each heir and how to share them, The defimtion emphasizes in terms of people whi
inherin, people who do not mberin, the amounit of the pormion received by cach beir, amd how
10 distribute inheritmee o the heirs®

Muhpmmad Asy-Syorbini also believes thot inhertance low is the science of Figh
limked o the distnbuiion of heirbooms, koowledge of the methods of calenlaton that can
comvey 1o the disiribution of hl:lrlm aind knowledge of the mandatory parts of inheritade
for each owner of heirlooms.* a

Article 171 Compilation of Isbumic Low sisfes that inbentanee low is o low that
regulbntes the transfer of owscrship nghis 1o the inheritence (dekad) af the heis, delermines
wha i entitked o become an heir and bow much each port of i, B

The position of inheritunce law i very much found in the Quran amd the hadith ol the
Prophet Mubmmmad. Someé verses commonly wsed by scholory become the basis of
inherituance law, el whing:

a, Sufl an-Niss verse 11

Allah instructs you concerning your children: for the mabe, what is equal wo the share of
twor females. But Il'lhm are [only] doughters, two or more, Tor them i two thinds of one's
edihe, And if there ks only one, for her is half, And for one's parents, to each ome of them = a
sixih of his estate if he fefi children. Bui if he had no children and the parents [aloae] inberii
frevm b, then for lis mother is one third. And if he had brothers |or sisters]. for his mother
is a sbxth, after any bequest he [may have] made or debt. Your parents o your children - you
know not which of them dare nearest o vou in benefit. [These shares are| an obligation
[imposed] by Allah. Indeed. Allah is ever knowing and Wise.

b. Sugpt An-Nisa verse 12

And for you is half of whit your wives leave if they have no child, But if they have a
child, for you is one fourth of what they leave, ofter any bequest they [may have] made or
clebt, Amdl For the wives s ane Fourth if you lesve mo child But if you Jeave o chald, then for
them is an eighth of what you leave, after any beguest vou [may have] made or debt, And if g
mian or woman leaves neither iscendants por descendants bt has o brother or 4 sister, then
for each one of them ix a sixth. But if they ane more than two, they share a thind, afier any
bequest which was mode or debt, os long as there s no detriment [coused]. [This 5] an
owclinance: from Allah, and Allah is Knowing and Forbearing,

£ Sugl An-Misa verse 176

They mguest from you o [legal] mling. Say, “Allah gives you a ruling concemning one
having neither descendants nor ascendunts [uhunl"lfln-:ﬁn,hvhgmcﬂhhl
lomly] & sister, she will huve half of what he Jeft. And he fnherits from her if she [dies ond]
has oo chibd, But if there are two sisters (or more], they will hove mao-thinds of what be lefl

18
" EEDr Sy weriuddin, Mukum Keviriso Ao, (Rekar @ Kencann Prensds Sedia Ciroup, 208). - 5
! Bachnud Budona, Pembarmen Wb Lewvariea alom o Tndeeesia, | Bandhmg © Clirs AdStye Bakn, 15990,

p.l.
¥ it 2

D0 e tons il o g B TRT5E A ed ¢ 311 B LA E]




Bodkapest nlermational Research oael SRl nelitufe-rourma [BG- lourmai)
Volume 3, No I, February 2020, Poge. S31-539

E-(5EN, 2ET5-2076 Dniina), p-1SSN J5615.] .|".I'5|'.Fi'|'n=r||

wow’, Bvrco-ponrnal fourad e, el

el it purnod@Egrmail com

T there are both brothers anad =sisters, the mule will have the share of two Temales, Allah

mikes chear to you |His law], lest you go astray. Amd Alloh knows of all things,

d, Surul An-Misa verse 7
For men i= o share of whot the porems and close relatives legve. and for women is a
shure of what the parents and close relatives leave, be it litle or much - an obligatory share.

c. Surul AGEJNisa verse 33
A For all, we have mode heirs to whit is left by parents and relatives. And 1o those

whiom your oaths have bound [ you] - give them their share. Indeed Allab is ever, over all
things, a Witness,

f. A.I—Mﬂ:ahmg

The Prophet is more w ol the believers than themselves. and his wives are [in the
position of | their mothers. And of [blood] relationship are mone entithed [0 inheritance |
in the decree of Allah than the |other] believers and the emigrants, except that you may do to
your close mociates o kindness [through beguest]. That was in the Book inscribed.

In terms of carrying oul inhentance baw, there are severnl condimons that can be carred
out in harmomy wnd inheritance law . Rochmad Bediono stsed that among the inheritamoe laaw
can be carried ouwl are as Tolbows:"

a. Death of the Her

What is meant by dying bere (s that both real death (wuel, hiukmi death {according o
the Juldpe's Decimson) ond tagdin denth (nccording to allegations ), Without certaimty, that the
tesinior dies, the inbentanoe must noi be distribwied 1o the heirs.

by, The life of an heir

The life of an heir must be clear, of the time the heir dics. The heir is o substinee o
contrd the inleritance lefl by the testtor. The tmnsfer of rights is obtaimed through
inheritunce. Therefome, alter the heir dies, his heir must be ruly alive.

c. Knowing the status of Inheritance
In order for somedane B inbent the propey of o deceased persom, the I.'Eiumr,mil.ip
between the two must be clear, For example, hushand-wife relationship, parent-child
relntwmship and sibling relatsonship, sihlings, ome father and one thaesand, a
Hashiyalloh i his book entitled Eusy Leaming of Inheritance states that there e
peverd pillars that must be folfilled m the digribution of mhertance. The pillas of
inheritance are divided o three:”
1l Muwareins, numely people who inherit their assets or deceased who lefi their propery.
2y Al-Warins or helrs, namely peogle who are declared o have a kinshdp cither because
of blood relations of becase of marringe or because they are freeing slaves.
3 AlMawriey o Al-MWirets, which is the mbentance ol the deceased aler the cost of
maintivining corpses, paving off debds and cimying out a will,

¥ Rachmsd Buiono, Opcll p. &
" Hashivallah, el e Madah How Weris, {Bandung: I'T. Bemaja Rosdabarya 2670, pol 2.
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The law stipslotes that not all heirs are entithed 10 get the assets =6t by the testator, The
Compilnteon of Islamic Law i@isis that o be able to inherit someons must be an beir seen
from the Islamic religion that bs keown from the Identity Cand or recognition or practice or
testimony, if & newbom or o cId is immatore then clissified as a religion with his ather or
the envirommen. Furthermore, 8 person is prevented from becoming an heir if by the decision
of o judge who has permuanend legal force. comvicted of being sccu@d of murdenng or
attempting o kill or tomuring the heir's weight, or Blamed defamatorily has filed o complaim
that the her hes commitied an olfense threatened with sentence % VI ol |1'|1|:||1'm:r|rrh:l1l e
heavier senience.”

Ahmad Rofig staied that thene were several things that prevented an heir from obiaining
inberitance. These obstacles ane™
n. Servant or Slavery

A servant does aot get any inheritance from all his family who died while be was a
slave. Becouse everything that belongs 10 a slave directly belongs to his moster, BEither the
shaves ore ginmer (pure slaves), sradablor (slaves who have been declared free il their master
dies), or makatab (slaves who have carried out o release agreement with their master. with
comditions agreed by both parties), Thus, all types of slaves are nights inheritons and Aghts to
inherit because they doned have poperty nghts,

Iv. Murder

The Figgh scholors agree, that Murder connot acoept inheritance from the time of gabi'in
t0 the time of minjrahid, As for the basis of the fugaha in sccondance with the wands of the
Prophet Muhammad, which means: “Feom A Huralrah, feom te Propgher Midamanad, e
sard kiltiang could ot felveris " (H, R, AL-Tirmizi).

The scholars agree that mundér is a barmer o inheritance, s0 they disagree whoat the
tvpes of Killings that are a bamier to inberitance. In the case of accidemal Killimgs, the
stholars diffesed in opinion.

. Different refigion

Esharn stipulates that there is po inheritunce relationship Beracen Muslins and infidels
gvien though there are relationships that cause inheritance, but i there 5 0 wall then the wall =
mandatory, while inheritance nights betwesn the two remain unobstractedbecause religious
differences cause obstruction of inheritance rghts. Paaha scholars argee based on the wonls
oof the Prophel Mubammad which means: "Musdims canned inberit the propeny of infidels and
infidels cannot inherit the propery of Muslims®. (H. B, Al-Bukhar and Muslim}).

While different schools or schools of Islam, sceonding o the agreement of the jurnsis,
are ot o barrier w0 imheritence, beconse they are still fellow Muslims.

The three acts above are considered as o harrier 1o ged 8 pa of the inhertamce, it is

intemded to provide pamishment for the perpetrmtors of the Killings and as o shock therapy lor
other communities.

2.2 Meritnge and Exspertisge Property
Inhentance = the property of o deceased pemson with the critenin of propery being
divided imio parts.

IuI pasal ETI-FTE Komypilasi Huiam [slam
* Ahmnisl Baliy, Figih Mainrds, oot Ke-1 i bakaria: Rag Grafindo Persali, 19953 p 33-34,
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Fothur Bohman defines inheritance is anything left by o decensed person who s
Justified by the Shar'a 1w be damoped by his heirs,

Inheritance seconding to most Dsdamic jurdses is all property left by someone wha dies in
the form of mavable or fixed objects, including goods / money bormowed and ilen poods that
have to dir with the rights of others, for example, mortgaged goods os collnteral for the debd
when the testator ks sl live.

Hanafi sdierents give three opanwons reluted 1o mberitance | gokah), namely:

1y Tirkah is property lefit by the decessed that is free from ownership fghts of others. In this
apinion wiat can be said tirkah s anything that bneludes: (1) maoterial and chamotenistics
that have malenial volue and (23 matenal aghts, This ix the mwosd famoas opinion of
udherents of the Hanali school of thoughi.

2F Tirkah = the remaining assels after the maimtenance costs amd debt sepayment are ken,
S0 in this opinion the so-called ndtal 5 inheritince 0 carry ool the will and assets that
musl be given 1o the bedrs,

3 Tirkoh 5 every sssed left by the deceased. Therefore, acconding to this opinion, what 15
meant s that it includes objecs melied t the nghts of others, mudntenanoe costs,
poyimeent of debis, corrying out o will and acceprance w e heirs,

Aatherents of the Maliki School define behavior as o night thut can be divided and
defermined for those who are entithed 1o receive it afier the death of the owner of that right,

Adherents of Syaii'i Madehab define firkalt is everything that belongs 1o someone when
they ane aill alive and left after death, whether in the form of assets, rights, ar special things.
Likewise with all propedy rights that come after his death, which was the resalt of s effons
whale he was still nlive.

Aufhercnts of the Hambali schaol of thought define fekah os the ngh keft by the
deceased, which is referred 1o os inheriange,

Some of the opinions above provide understonding that what is meant by fickah is what
is left by a dead person which includes property, propenics that have materia] valves and
perme@ent rights which are justificd by the Sha'a to be inhented,

Heirs ure people who are entitled 1o inheritance because they have a relationship with
the Ieir, in the form of a kinship, masriage gRother relationship.

Article 171 paragraph ic) KHE sttes that; “Heir i a person who st the time of death has
@ blosd relationship or marital relationship with the testator, i= Muslim and is nst hindered
because of the law 1o become am hisir®.

Hilman Hudikwsuma sisted that the hein ane: "People who are entithed to mberit
inheritance”, This mesns that the person has the right o contime the possession and
ownership of the inheritance or has the rght 10 hove o predetermined portion of the
inheritince distnbution amoeng the heirs. The heirs can be chilidren, gramdchildren, Fahers,
miithers, uncles, grindpgarents, Basically, all heim have the dght o inherlt escept becairses of
the behpvior or o kegal action cusried out by the heir is very detrimental 1o the heir,

111 Research Mieihosd

a

This. research is Mormative Empirical. nomely resenrch by looking ot existing
@uditions in the Geld by linking the soorce of Islamic Law and the legal source of the
Regulutions in force in the Republic of Indonesin, specifically seluting to the Positon of
Inhermtamce of Girls in the Context af lamic Inhentance,
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IV, DNscussicn

4.1 Pusition ol Geirl's Inhertamee in the Cenlext of Isbonds Law god Lepislation in
Indamnesaas

Islam was actually bom with o conception of human relations based on justice or the
position of men amd women, [noaddition o decision making, wwomen o lslam dalso have
welth, this wealth including those obtained through inheritance or their own elTorts.

[slam places women in the same position as men, The similarity can e seen from three
things, which are as follows:

11 From its luman natune, Islam Fi"ull:h & mmmber o rll'ul'lb. s woaren b order o (LT
the quality of homanity. These rights inchide: inheritamce (3.5, An-Mis't 1),
testimsny (005, Al-Bagarah: 2825, agqigah ¢ Q5. Al-lsr; 23, and others.

2) lskam teaches that both women amd men gel the sume reward for the pious deeds they
make . Instead men and women gel the same punishiment for the viedotions they have
comrumnstied,

31 I4gm does not bederie differences and unfair treatment between human beings.

In terms of the number of parts obtaned when receiving rights, there are indeed
negualities, but that does ot mean onfair, becouse justice in the lslamic view is not o)
measared by the amoont obtwined when receiving inheritonee fghts bat i also reluted 1o
e fulness amd needs.

In general, it con be said that men need more matenal than women. This s becauss men
in the teachings of Islam bear a double ol@eation. namely for himself and his family.
including womed. When reluied o the amount neceived with the obligstions and
responsibilitics mentinnied above, it will be seen that the level of benefits that men will feel is
the same as what is Telt by women, Althoogh men initially received twice as much a5 women,
a portion of what they re@fed was given 1o women,

Article 176 of the Compilastion of Isbamic Luw states that if only ope child receives a
hall share, if two or more pEple joinily get two-thinds of the share, and il the daughier s
together with o boy, then the e of & son is two 1o one with o daughter

From the provisions as mentisned i Article 176, the Compilation of Islumic Law can
be interpreted that legally, grrds are entitled w mberitince, The positson of the gid child does
not pet a bar§fg 1o the right to inherit us long s the position of the child does nat violote the
provisions as mentioned in article 173 of the Compilation of @ lamic Law.

The Compilation of Isdamic Law caplicaly affirns that o pemson s prevented from
becoming an heir if by the decision of a judge, who has permanent legal force, Is convictsl
R

n. Blamed for killing or trying to kilgor mistreat the heirs;
b. Blamed on defamation for filing o complaing that the festabor has commitied o crime that
ks punishoble by o sentence of 5 years in prison or 8 more sevens senience.

Frony the foregoing il can be seen that Blum recopndees the Dberition from all fonms of
injustice, nmong those liberagons is the liberation of women who in every clapter of history
are always marginalized. However, the majority of people in Sipirok Mandailing Natal sull
uphold the valees of traditionnl low thet have been in effect since the doys of the ancestons,
cspecially regasding nheritance isses,
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4.1 Position of Inheritance of Gids in the Context of [slambe Inheritance in i
Mondaibing Costomary District in Sipirok District, South Topanuli Begeney

Basically, the daughter of thfgandailing Indigenous community in Sipirok district,
South Topanuli Regency is alss an heir who has the right fo inherit the inheritince
inheritance. Howewver, the rght o inherit o doughter in the Mandoiling Indigenous
community @ Sipirok disrict, South Tapanuli Regency must also consider the position of
mther beirs, Basad on the results of research conducied on the residents of Bagas Lombang
Villnge, Sipirok district. South Tapanuli Regency stabed that in the Mamndoiling Adaon in
Sipirok district, South Tapanull Regency, the position of the danghier as hetr did nom have the
right o inherit the inhentance when the inhentance is derived from inheritance, The heir with
the provisions of the doughier = nogd shonsd with the son.

I the case study condiscted by this rescarch, Fis Siregar and Zuraidah Siregar were
resicents of Bagns Lombang Village, Sipirok disirict, South Tapanuli Regency whis were the
heirs {women) of Mr, Hilman Siregar. The obpect of inheritance from the parents of Fitri
Siregar and Furaddah Sircgor (i, Alm. Hilman Siregoar) which after the death of the loe.
Hilmsan Sirepar. Inheriance objects located in Sipirok districe, Souh Tapunuli Regemcy s
confradled and managed by his Gthers siblmgs on he basis beciuse Furl Siregar and
Furaidah Siregar in their positon as the desghier do not have male siblings.

Thus according o Mandailing culture in Sipirok distnct, South Tapanuli Regency, the
right 1o inherit i Siblings (ucle) from Alm. Hilman Siregar (heird is the one who has the right
to condrel or become the heir of the inheritance from the late Alm The Hilman Siregar. For
this problem Fitri Siregar and Zurnidah Siregar also reponed the problem o the Village
Covernmenl and paredts as local adat holders, from the explanation obtakmeed that Fitr Sinegar
arxl Furnidoh Sivegar in their position as dosghters did not have the right to mberit heir
parents’ inberited propery bocsse of Fitri Siregar's position and Zurakdah Siregar has no
sibalings,

For this problem Fin Sinegar und Zoraidah Sinegar ssked for belp from the Legal
Office of LAH FMMI LABUHANBATU io fipht for what was their right. 5o based on the
strength of the power of attormey there is on sdvocate from the Legal Office of LEH FMMI
LABUHANBATL hus invied several siblings from the deceased Hilman Siregar (heke), bt
becouse of hobding firm the custom of Mondoiling i Siperok distnict, South Tapanulk
Regency, he contimass to uphold the customary provisbors in the inheritance law

After investigating by way of medisbon and perssision effons so that the sablings of
the late Hilman .':iin:ﬂalr I:Iu:i:r] h!.' PEFTW FR the dw;hlm"u righls 23 of the inherince Alm,
Hilman Siregar (Heir), bot the siblings of the lnte Hilman Siregar (Heird ore alsoo not willing
1o give o the groumds that the deceased Hilmon Siregar {Heiry did not give 4 grant during his
life 1o Fiird Seregar and Foraklah Sinegar so that he was oor entitied 1o inherit becouse there
wias no child Male,

The same onswer was also when the Legol Office of LBH FMMI LABUHANBATU
il l!gu] rermedies in the form of an q1'1-|h.':lli|:|n !'m‘lla]l:,- alilressed 1o the u'hll.h.gn ol the
lare Hiliman Strezoar (heer), the siblings of the late Hilman Sivegar (helr) also bnsisted with the
same amswer thol becawse the parents of the girl child dsd ned give Grant doanng s Difetime,
then Fitri Sivegar and Zwraidoh Siregor in their position as doughters were not entitled o
inbierit becatise there wers b sons:

Alter the Legal Office of LEH FMMI LABUHANBATU filed o lowsuit Malwaris
Religious Count, hased on an explanation from the Beligious Coun at the time of mediotion,
the Medigtor stated that Fitel Siregar omnd Furaidah Siregar in their position os girls were
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entithed v get 23 of the inhertance of Alm. Hilman Siregar (Heir). In the e, bised on the
resulis of the Medinton, it wis found that on agreemem hod been mode in the Vosdading
Dheed that Fitrt Siregar and Zuraidah Siregar bn their position as gidls weee entitled o get 273
o the inheritance of the Alm, Hilman Siregar (Heir),

After the existence of the Vardading Deed, based on interviews with religious keaders
in Skpirok distric], Mandailing MNatal Dasrict, staled that the inberiinee distrabwiteon thid
applies 1o the magority of the Mandoiling Indigenous people in Sipirok diserict, Mandailing
Natal Didrict 15 almost the same as the Pre-lslamie tradition which conssders bovs mxwe
enfifled the inheritamce of their parents. while the doughier does noi ged the night to the
inheritance of ber parems.

V. Conclusion

In fskamue Inbermance Law smongly recognizes the posation of o deughter in receiving
inheritance with o strong lepnl basts in accordance with the Qur'an, In Islamic Inheritonce
Laws, a doughter has o positio@s Masabiwalk's heir so thai she has the right o receive
inheriance. Amicle 176 of the Compilation of Islamic Eaw aates ten if only ane child
receives i hall share, if two or more pE@ple jointly get two-thinds of the shane, and if the
dwnghter is topether with a bov, then the shiare of o son is fwo o one with o deoghger.

In the Maondailing customary inheritinee baw af Sipitok M@ndailing Natal. girs are
comsidered as heirs if found by male heirs, but if girls are only women are not entitked 1o
inheritance from their parents, The distribution of inheritance in the Mandailing Inheritance
low in Sipirok Mandailing Natal uses local costomary law, as the basis for the distribution of
inheritance which is =il being realized in the Commuonity
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